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Issue 2

COURT REPORTS

as GRCC's prior right to divert the water it needs is satisfied,.. GRCC
has not legal right to make any additional diversions .... "
The court then reviewed Utah's beneficial use doctrine to limit
GRCC's right to sixty cfs and leave Thayn's right at 635 cfs. The State
Engineer determined GRCC's right to be sixty cfs and Thayn's right to
be 635 cfs. Although "the State Engineer's decisions are generally not
binding on the courts," the court noted GRCC had failed to object to
Thayn's change application in 1981.
"[T]he State Engineer's
decisions.., are binding upon the parties unless and until a party files
a timely objection to the proposed determination." Because GRCC
failed to object to Thayn's change application, it could not now
collaterally attack that determination in its present lawsuit. Thus, the
court held that the Agreements could neither expand GRCC's water
right beyond its sixty cfs decree nor could it restrict Thayn's right to
less than his 635 cfs decree so long as GRCC received its sixty cfs. The
court therefore reversed the trial court's entry of GRCC's summary
judgment and granted Thayn's motion for summary judgment.
Brian L. Martin

Prisbrey v. Bloomington Water Co., 82 P.3d 1119 (Utah 2003)
(holding that with except for statutory requirements, the State
Engineer has discretion as to the form of the published notices of
water use changes; that where the State Engineer published well
location descriptions in legal detail, a term commonly used on
government maps and providing readers a quick reference to find
which water notices to read is proper; and that a water rights owner,
not the lessee, is entitled to use of the right and thus was proper party
to apply for a diversion point).
In 1999, Bloomington Water Company ("Bloomington"), at the
request of its lessee, Leucadia Financial Corporation ("Leucadia"),
filed an application for a permanent diversion point and place of use
change with the State Engineer ("Engineer") for water rights
Bloomington held in Washington County, Utah. Using conventional
terminology, the Engineer published notice of the application,
alerting objectors to file any protests with the Engineer on or before
May 26, 1999, as required by law. Having filed no protest, Ladell
Prisbrey ("Prisbrey") was not present at the hearing where the
Engineer approved Bloomington's proposed changes. On November
12, 1999, Prisbrey filed a petition for judicial review of the Engineer's
decision.
Bloomington moved for summary judgment arguing
Prisbrey lacked standing, as he did not file a protest. The Washington
County District Court granted the summary judgment motion and
Prisbrey appealed.
Prisbrey raised three claims on appeal: (1) the descriptions of the
diversion points in the application were 'virtually undecipherable,' (2)
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the phrase 'southeast of Little Valley' was a misleading description of
the diversion points, and (3) the notice should have listed Leucadia as
the applicant, instead of Bloomington. The Utah Supreme Court
addressed these claims in turn.
Examining Prisbrey's first claim, the court found that the Engineer
followed Utah law in describing the proposed diversion points. The
court noted that the law required published applications to include
the applicant's name; a description of the water right; the quantity of
water used; the stream or source; the current and proposed points of
diversion; the places, purposes, and extent of present and proposed
use; and any other information the engineer needs. The court held
the Engineer had satisfied all requirements and that Prisbrey's claim
focused merely on the nomenclature used to describe the diversion
points. According to the court, the Engineer used customary language
that complied with elementary rules of punctuation. Thus, "as long as
the published notices fully and accurately disclose the statutorily
required information," the publication's form is within the Engineer's
discretion. The court also stated that there is a presumption that
members of the "water-right holding community" understand the
Engineer's nomenclature.
The court held Prisbrey's second claim failed because the
Engineer did not intend "Little Valley" to be a specific description
because he had already given specific locations of the diversions in
legal detail. The court concluded that the phrase simply enabled
interested readers to quickly find the water notices they needed to
read. Further, the court stated that Prisbrey had again challenged the
form of the term and had failed to provide statutory support for his
claim.
Regarding Prisbrey's last claim, the court held that based on prior
rulings, only a water right owner was entitled to change a water right.
Thus, as the water right owner, Bloomington was the proper party to
apply for a diversion point change. Leucadia, as lessee, held only a
terminable possessory interest in rights and a future right to purchase
the water right; it would be illogical to allow Leucadia to make
permanent changes in the diversion point.
Because Prisbrey failed to exhaust his administrative remedies by
filing a timely protest and because the Engineer's published notice
complied with all statutory requirements, the court upheld the trial
court's grant of summaryjudgment in Bloomington's favor.
Jeff Giliio

United States Fuel Co. v. Huntington-Cleveland Irrigation Co., 79 P.3d
945 (Utah 2003) (holding trial court should abstain from hearing
private suits for relief inconsistent with an uncontested proposed
determination by the state engineer).
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